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Exemption laws protect Social Security1 and other subsistence and retirement 
payments from creditors.2 They ensure that a disabled, elderly or impoverished 
person can eat, buy medicine and remain housed.  
 
But in the last six years, exemption laws have routinely been skirted by debt-
collection law firms exploiting unforeseen weaknesses in electronic banking.  
 
Nowhere is this problem bigger than in New York, which has some of the most 
powerful debt-collection laws in the country.3 Consequently, New York's civil 
courts and Legal Services offices have been inundated with complaints by 
seniors and the disabled that a creditor has frozen Social Security or pension 
checks. Such freezes make it difficult for the account holder "to survive" and 
have reached "crisis" proportions, according to Administrative Judge Fern A. 
Fisher of the Civil Court of the City of New York.4  
 
New York's Exempt Income Protection Act (EIPA)5 eliminates the conflict 
between New York's debt-collection procedures and federal and state exemption 
laws. The EIPA, effective Jan. 1, 2009, automatically exempts the first $1,716 of 
any bank account from debt collection. And if the account receives any statutorily 
exempt, electronic payment, such as Social Security, the exemption floor is set 
higher at $2,500.  
 
Poignant Illustration 
 
The ordeal of Waverley Taliaferro illustrates the problem the EIPA fixes.6 Like 30 
percent of Social Security retirees,7 Mr. Taliaferro's only income is a monthly 
Social Security payment. Federal law unequivocally protects Social Security from 
"execution, levy, attachment, garnishment, or other legal process . . . ."8 
Nevertheless, a large debt-collection firm using a New York statute froze Mr. 
Taliaferro's Social Security deposits at Citibank.9 Although bank statements and 
Citibank's computer showed the account contained only the remnants ($47) of 
Mr. Taliaferro's last, electronic Social Security payment,10 Citibank was 
compelled to honor the restraint lest it face contempt charges or liability for 
ignoring the order.11 
 
A few days after the restraint, Mr. Taliaferro's next Social Security check sailed 
electronically into the frozen account. Because of the restraint, Citibank would 
not allow Mr. Taliaferro to withdraw that payment. Mr. Taliaferro now had no 



money to pay rent or buy food. Although Mr. Taliaferro obtained a lawyer who 
proved to the debt-collection law firm that the account was exempt, the firm still 
refused to unfreeze the account unless Mr. Taliaferro entered into a monthly 
payment plan. Such a settlement was contrary to federal and state exemption 
laws as it required Mr. Taliaferro to surrender each month a portion of his exempt 
income. Only under threat of a Fair Debt Collection Practices Act12 law suit did 
the firm relent and release the account.  
 
By then, 23 days had passed during which Mr. Taliaferro went through his food 
staples and then survived on nothing but rice, three times a day, seven days a 
week. Six months later, Mr. Taliaferro's account was frozen again.  
 
Mr. Taliaferro's experience is typical of tens of thousands of low-income New 
Yorkers. While no exact figures exist, each year about 300,000 consumer debts 
are reduced to judgment in New York City alone.13 Ninety-three percent of these 
judgments are obtained by default, raising serious questions regarding whether 
the defendant was ever served.14 And most of these judgments are enforced 
through bank freezes. But the large number of judgments and bank freezes alone 
does not explain the passage of the EIPA. To understand further why the New 
York Legislature enacted the EIPA, one needs to look back one decade.  
 
Rise in Credit Card Debt 
 
The original business model for credit card companies was to issue cards to 
consumers who posed little risk of not paying their bills.15 A 1996 U.S. Supreme 
Court decision, Smiley v. Citibank, flipped this model on its head.16  
 
By defining credit card penalty fees as interest, Smiley allowed a credit card 
company to export weak usury laws from the state of incorporation (usually 
South Dakota or Delaware) to every other state, effectively gutting local anti-
gouging laws. Thereafter, credit cards companies started issuing cards to low-
income people who would have difficulty making timely payments and thus would 
generate hefty penalty fees.17 This new business model generated staggering 
profits.18 At the same time, it fostered substantial credit-card debt among low-
income persons on fixed incomes that are exempt from debt collection, such as 
welfare, Supplemental Security Income (SSI), and Social Security.19  
 
Some of this debt is the product of living beyond one's means. However, the vast 
majority involves use of the credit card as a "plastic safety net" when confronted 
with loss of income (job loss, illness, or divorce) or emergency expenses 
(medical bills and car repairs.)20 And a significant portion of the credit card debt is 
related to the "tricks and traps" loaded into credit cards that evolved after the 
Smiley decision, e.g., 29 percent interest rates, $39 late fees, $49 over-limit fees, 
$15 phone payment charges, and universal default.21 
 
• Electronic Banking Enables Debt Collectors to Squeeze Blood From 



Stones 
 
Coupled with the expansion of credit card debt was the electronic banking 
revolution. In 1998, regulations went into effect requiring electronic payment of 
Social Security, Veterans and other federal benefits.22 Although the regulations 
contain an opt-out provision, today more than 86 percent of Social Security and 
Veterans beneficiaries receive payments electronically.23 And for most people, 
electronic banking is terrific. It ensures receipt of crucial benefits, decreases 
crime, and saves taxpayers and consumers money.24  
 
But for low-income persons with debts, electronic banking is a nightmare.25 Direct 
deposit bank accounts are plump targets for debt collectors, even when they 
have only a few dollars in them. This is because, as seen in Mr. Taliaferro's case, 
the next Social Security check invariably sails electronically into the frozen 
account, becoming unavailable to the account holder. This loss of an entire 
month's income gives a debt collector unprecedented leverage to "negotiate" a 
settlement or monthly payment plan.  
 
As one unlucky retiree who surrendered her exempt payments to a creditor 
during a bank freeze explained, "I was on my knees. It was like our last dollar. I 
didn't even have money to buy gas to get home."26 Those who refuse a payment 
plan pay dearly as the debt collector can simply order the sheriff to take all the 
frozen money.27 Such was the case of Diane Miceli, a disabled legal secretary 
and single mother who watched helplessly as her frozen account swelled from 
$174 to over $1,600 in unreachable, electronic Social Security and Child Support 
payments. The creditor took those moneys after she refused to enter into a 
payment plan.28 
 
'Blitzing the Banks' 
 
The final development contributing to the tremendous number of New York bank 
restraints is a little known amendment to the CPLR in 2000.29 It allows debt 
collectors to computer match the names and Social Security numbers of 
judgment debtors against bank records. A large debt-collection firm describes 
this process as "blitzing the banks" whereby the firm runs tens of thousands of 
judgment debtor names through bank data bases looking for matches.30 When 
an account is matched, the debt-collection firm freezes it.  
 
No state other than New York entrusts debt collectors with such a potent 
discovery tool.31 Consequently, locating and freezing the bank account of a New 
York debtor is now as simple (and cheap) as clicking a mouse. Small debts 
normally overlooked as too costly to collect in other states are highly profitable in 
New York, making debt collection big business in New York. Indeed, the number 
of debt-collection firms in New York City has doubled in the last two years.32  
 
And because electronic bank matching is automated, repeated freezing of a bank 



account containing only exempt moneys is the norm rather than the exception. 
Such was the experience of Doreen Washington, a homeless and disabled 
mother who had her SSI payments frozen three times over a 22-month period for 
the same debt.33 Similarly, the three debtors in a constitutional challenge to New 
York's restraining notice provision each had their bank accounts restrained 
multiple times by creditors.34  
 
EIPA Ends Bank Freeze 
 
While electronic banking contributes significantly to the bank freeze epidemic, it 
also provides a solution. Each direct deposit statement includes information 
alerting the bank that the deposit is exempt.35 And the exempt character of Social 
Security payments is not lost when the money is deposited into an account, 
moved from one account to another, or commingled with nonexempt money.36  
 
The EIPA compels a bank to inquire, upon receipt of a restraining notice, whether 
a bank account receives any electronically deposited, exempt payment.37 If the 
account does receive such deposits, only the balance exceeding $2,500 may be 
frozen.38 This is true even if the account contains nonexempt deposits. If the 
account does not receive any direct deposit, only the balance exceeding $1,716 
may be restrained, regardless of the source of the deposit.39 The $1,716 floor is 
the equivalent of two month's minimum wage, and reflects New York's long-
standing wage exemption laws.40 If the balance is less than $1,716 (or $2,500 for 
electronic deposit of exempt funds) the restraint is void.41  
 
Exemption Claims Procedure 
 
The EIPA includes a new claims procedure that the debtor can use when his 
account contains more than the automatic exemption and thus some money is 
frozen.42  
 
Under EIPA, the judgment creditor's attorney must serve the bank with an 
"Exemption Claim Form" along with his or her restraining notice. If any funds are 
actually restrained, the bank, in turn must send the "Exemption Claim Form" to 
the debtor. If the frozen moneys are exempt, the debtor can complete and return 
this form to the bank and creditor's within 20 days. When filing the Exemption 
Claim Form, a debtor is encouraged to attach bank statements and other proof 
that his or her account is exempt. Unless the creditor's attorney objects to the 
claim, the bank will automatically release the account without a court order within 
eight days of receipt of the claims form.  
 
If the creditor objects (via a motion),43 the restraint stays in effect until a judge 
issues an order following a hearing. And the judge must act quickly. Under the 
EIPA, the bank must release the account within 21 days of the debtor's filing of 
the exemption claim even when the creditor files an objection.44 
 



To deter meritless objections by creditors, a debtor may seek attorney's fees, 
actual damages, and statutory damages (up to $1,000) when a creditor objects in 
bad faith to an exemption claim.45 
 
In the event that the debtor fails to assert an exemption, the restraint stays in 
effect for a year, as has always been the case.46 The creditor can take this frozen 
money at anytime by issuing an execution notice with the sheriff (or marshal in 
New York City.)47 The sheriff too must give the debtor an opportunity to raise his 
or her exemption.48 Barring the filing of an exemption claim by the debtor, the 
bank will send the restrained money to the marshal no sooner than 25 days after 
the debtor has been mailed the Exemption Claim Form.49 
 
Other Features of the EIPA 
 
The EIPA also limits the number of restraining notices a judgment creditor can 
impose on an account to two per year.50 This will stop creditors from repeatedly 
restraining accounts that are exempt, as happens now.51  
 
The EIPA prohibits a bank from charging any fee when the account balance is 
below the automatic exemption floor ($2,500 or $1,716), thereby voiding the 
restraint.52 Prior to the EIPA, low-income debtors such as Michelle Severin lost 
hundreds of dollars in bank fees when their direct deposit account containing 
only Social Security was frozen.53 
 
The EIPA also has a built in cost-of-living adjustment (COLA).54 The EIPA is 
partially modeled after Connecticut's debt-collection procedures.55 Connecticut's 
laws have been weakened considerably the absence of a COLA provision, as 
well as bad-faith penalties when a creditor objects without merit to a debtor's 
exemption claim.56  
 
The Bank Freeze Epidemic 
 
Experts estimate that well over 1 million Social Security recipients each year 
have their bank accounts frozen.57 A state-by-state solution, while a start, is time-
consuming and uncertain. Indeed, in the last eight years, six states in addition to 
New York have sought to amend their laws to protect Social Security and other 
exempt payments from creditors. Yet only three have succeeded.58  
 
Congress is well-aware of the bank freeze problem, having held two hearings on 
the issue.59 Bank regulators too have requested comments regarding how banks 
can better protect Social Security payments from debt collectors.60  
 
And while most banks wish to avoid further regulation, the nation's largest banks 
recognize the need for a federal, not state-by-state, solution. Chase, Bank of 
America and the American Bankers Association favor a federal rule that sets a 
bright-line dollar amount that cannot be frozen when an account contains any 



electronically deposited exempt funds.61 With the passage of the EIPA, 
Washington needs to look no further than New York for such a model. 
 
Johnson M. Tyler is director of the Social Security/Consumer Rights Unit at 
South Brooklyn Legal Services. 
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